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Vietnam”

— Alice Pham?

he Socialist Republic of Vietnam occupies an area of

330,991 square kilometres on the Indochina peninsula,
bordering China, Laos, Cambodia, the Gulf of Thailand,
the Gulf of Tonkin, and the South China Sea. The
topography consists of hills and densely forested
mountains, with level land covering no more than 20
percent. Mountains account for 40 percent; hills 40 percent;
and forests 75 percent. The climate is tropical and humidity
averages 84 percent throughout the year.

Like its neighbours, the country was under French rule
from 1883 to 1945, when it declared independence. This
unfortunately was followed by two long drawn wars with
France (from 1945 to 1954) and then with the USA. The
hostilities stopped in 1975, after the US withdrew its armed
forces, having given up against a resolute local population.

Economy

Vietnam achieved around eight percent average annual
GDP growth from 1990 to 1997. The growth rate started
to slow down in 1996 and two subsequent years as a
consequence of the Asian financial crisis; then peaked
again at around seven-eight percent from 2000 to 2004,
making Vietnam one of the world’s fastest growing
economies. Vietnam, however, is still a very poor country,
with GDP of around US$38bn in 2004. This translates to
a rate of merely US$549 per capita per annum, which
remains low in comparison with other countries in the
region.

Industry has been the leading sector of the Vietnam
economy in recent times. From 1992 to 1997, growth of
this sector was four to five percentage points higher than
that of the total GDP. As a result, the GDP structure has
changed remarkably with the expanding share of the
secondary sector, at the expense of the primary sector’.

*  Original paper submitted in May 2005. Revised in December 2005
1 Commonly, an economy is composed of three sectors:

PROFILE
Population: 81.3 million***
GDP (Current USS$): | 35.1 billion**
Per Capita Income: |430 (Atlas method)**
(Current US$) 2,380 (at PPP)**
Land Area: 331.7 thousand sq km
Life Expectancy: 69.7 years**
Literacy (%): 92.7 (of ages 15 and above)*
HDI Rank: 109***
Sources:

- World Development Indicators Database, World Bank, 2004
- Human Development Report, UNDP, 2003
- Economist Intelligence Unit, June 2003

(*) For the year 2001

(**) For the year 2002

(***) For the year 2003

Competition Evolution and Environment

Prior to 1986, Vietnam had been following a centrally
planned, socialist economic system. Its salient feature was
the policy of subsidising SoEs, regardless of the cost; with
the expectation that those enterprises would play the
leading role, helping cater to the demand of the whole
nation.

Formal regulations governing SoEs were promulgated in
1977. The enterprises were obliged to fulfil the compulsory
targets ordered by the State. The State also worked out
plans for production, marketing, and pricing; as well as
salaries and bonuses, distribution and utilisation of their
funds. Hence, the scope for initiative at the enterprise level
was very limited. Consequently, these enterprises did not
perform well and generated huge losses.

* Primary Sector, which includes activities which extract products from the natural environment, like agriculture;
* Secondary Sector- (manufacturing) which includes activities which transform material resources into goods or products; and
» Tertiary Sector- (service) which includes activities that produce services rather than goods.
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By the late 1970s, Vietnam was facing a major economic
crisis, with acute shortages of food, basic consumer goods,
and inputs to agriculture and industry; and a growing
external debt. Almost all consumer goods were strictly
rationed. Money and prices did not play a determining role
in the allocation of resources; official prices were low and
had little influence on production decisions.

Partial reforms, introduced from 1979 to 1982, could not
address key issues of pricing; financial discipline; and
reform of the bureaucratic administrative structures.
Instability reached its peak in 1986, leading to social
pressures for comprehensive reforms. Thus, the Doi Moi
(reform) process was initiated in 1986.

This reform process has changed the face of the Vietnam
economy completely. The role of the private sector in
economic development is recognised and government
intervention is confined to its regulatory role of the market.
Market institutions have been gradually established and
developed. Consumers’ and producers’ rights (autonomy)
are recognised and promoted. A comprehensive legal and
regulatory framework for the economy is in the process of
being completed, and the approval of the Competition Law
by the Vietnam National Assembly in December 2004 is a
major step in this direction.

Competition Law — Institutions, Competencies and
Anticompetitive Business Practices

Passed in December 2004 by the National Assembly of
Vietnam, the Competition Law of Vietnam is a result of a
four-year drafting process, with reference to the statutes
of nine nation-states and territories; and the model laws
promoted by international institutions like UNCTAD and
the World Bank; as well as enforcement practices and
experiences of other countries. It has been notified on July
01, 2005.

The Law applies to all business enterprises and professional
and trade associations in Vietnam; overseas enterprises and
associations registered in Vietnam; public utilities and state
monopoly enterprises; and State administrative bodies. It
has supremacy over all other enacted laws of Vietnam
regarding restrictive business practice and unfair trade
practices.

The establishment of two State authorities is provided for
the law’s implementation - the Competition Administration
Department (with investigative powers), within the
Ministry of Trade of Vietnam, and the Competition Council
(with adjudicative powers).

The Law prohibits five broad types of anticompetitive
practices: (1) agreements that substantially restrict
competition; (2) abuse of dominant or monopoly position;
(3) ‘concentrations of economic power’ that substantially
restrict competition; (4) acts of unhealthy competition; and

(5) anticompetitive behaviour/decisions by officials or
State administrative agencies, taking advantage of their
authority.

Anticompetitive agreements include price fixing; market
sharing; output restrictions; withholding of investment or
technical development; imposition of coercive conditions
on other enterprises for entering into contracts; restrictions
on market entry by other enterprises; agreements to
exclude/foreclose non-members from the market; and
collusion to award a tender to a specific party. Except for
the last three, which are considered to be per se violations,
other agreements may be deemed as anticompetitive, and
are thereby prohibited if the parties to the agreements hold
a combined market share of at least 30 percent of the
relevant market.

The competition authorities will have the discretionary
power to grant exemptions where they consider that an
anticompetitive agreement’s harm to the economy and
competition is outweighed by one or more of the following
considerations: (1) corporate restructuring; (2) promotion
of technical progress and improved quality of goods and
services; (3) promotion of uniform product variety or
quality standards; (4) unification of conditions of trade,
delivery or payment without affecting pricing; (5) increases
in the competitiveness of SMEs; and (6) increases in the
competitiveness of Vietnamese firms in international markets.
Exemptions may be granted only for a definite duration.

A dominant market position would apply to firms holding
at least a 30 percent market share, or firms that are ‘capable
of substantially restricting competition’. The Law also
provides for a collective market dominant position of firms
having a total market share of 50 percent (for two business
entities); 65 percent (for three); and 75 percent (for four)
of the relevant market.

Dominant firms are prohibited from selling goods below
costs to restrict a competitor; fixing an unreasonable selling
or purchase price or restricting production, distribution,
markets or technical development in ways that harm
consumers; applying dissimilar commercial conditions to
different firms for the same transaction; imposing
conditions on other firms in sale-purchase contracts or
imposing conditions unrelated to the transaction;
preventing market entry by new competitors; and engaging
in ‘other practices’ in restraint of competition as stipulated
by law.

A monopoly market position would be deemed to apply to
a firm if it has no competitors for goods it trades or for
services it provides. Monopoly firms are prevented from
undertaking any of the activities listed in the previous
paragraph pertaining to dominant firms, as well as the
following four practices: imposing disadvantageous
conditions on consumers; unilaterally rescinding or
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replacing a contract with legitimate reasons; refusing to
transact with or discriminating against a customer without
legitimate reason; and any other prohibited practice
stipulated by law.

No exemptions are available for competition abuses by
either dominant-market or monopoly firms.

Economic concentration activities are defined as any
conduct by a firm that aims to govern the activities of other
enterprises, including, but not limited to, mergers,
acquisitions and consolidations that have this aim.

All concentration cases in which the combined market
share of the relevant firms would be 50 percent or more
are prohibited except where, (1) the result is still a small
or medium-sized enterprise (a concept not defined in the
law) or (2) the Prime Minister grants an exemption.

A 30-day notification to the competition authorities is
mandatory where the participating parties would have a
combined market share of 30-50 percent. Divestiture
measures are provided, but only as an ex post remedy to
unlawful concentration cases.

As regard acts of unhealthy competition, the Law prohibits:
falsification of commercial instructions; infringement of
business secrets; acts of bribery, inducement or coercion;
defamation of other enterprises; disrupting the lawful
business practices of other firms; advertisements and
promotions aimed at unhealthy competition; discrimination
within or by an industry association; and illegal multi-level
(pyramid) selling of goods.

The Law also stipulates detailed rules and procedures
governing complaints, investigations, interim orders by the
competition authorities, consideration of alleged abuses,
and penalties thereof. Either an affected party or the
Competition Administration Department can initiate
complaints, and where the Department determines that it
has jurisdiction over an external complaint (within seven
days from receipt of complaint), it must begin an
investigation.

An ad hoc five-member Competition Council is appointed
for each case by the head of the competition authority, and
this ad hoc Council rules on the evidence produced by the
investigation and submitted by the affected parties, as well

Box 35.1: Abuse of Promotional Programme to Foreclose New Market Entry

In 2004, Laser, the first Vietnamese brand of bottled
draught beer, product of Tan Hiep Phat Corp., was
reportedly foreclosed from its own national market,
since it could not access retail shops, distribution
agencies and bars, etc, due to unjust pressure
exercised by foreign beer brand-holders, namely Tiger,
Heineken and Bivina (produced by the Vietnam Beer
Joint-Venture), who were dominating the Vietnam beer
market.

Owners of retail shops, distribution agencies and bars
said they ‘dare not’ sell or distribute Laser beer, or
even have Laser advertisement boards hang at their
places. The aforementioned beer joint-ventures
reportedly forced distribution agencies, retail shops and
bars to sign exclusive contracts with them, which
prevented these sellers and distributors from selling,
exhibiting, introducing, marketing... or even allowing
marketing staff of any other beer brands to work on
their business premises.

As compensation, these shops and distributors would
receive a ‘sponsor’ amount between VNDS50 million
(US$3174)2 and VND100 million (US$6349) per
annum. This strategy had enabled these beer brands to
effectively prevent any promotional campaigns of
Laser anywhere in Vietnam, from metropolitan cities to
provincial areas.

Subsequently, a beer shop has been brought to court by
the Vietnam Beer Joint-Venture, one of those big beer
producers, for having violated the contract, by selling
Laser beer.

The court decided that the beer shop (named ‘Cay
Dua’) was not permitted to advertise, sell or allow
Laser marketing staff at their premises until November
2004; in accordance with the contract signed between the
shop and the Vietnam Beer JV since November 2003.

Lawyers representing ‘Cay Dua’ and Tan Hiep Phat
Corp. argued that the contract was not an economic
contract, but simply a sponsor or site leasing contract;
and that the contract did not entitle fair rights and
obligations to both signatory parties but was in favour
of Vietnam Beer JV. The court, rejecting all these
arguments, said the signatory conditions, as well as
substantive provisions, of the contract were in
compliance with relevant laws and regulations; hence the
contract was legitimate, effective and must be respected.

Though analysts opined that the terms of the contract
were an abuse of dominance by Vietnam Beer JV to
compete unfairly and maintain its dominant position,
the contract was able to escape legal scrutiny, as Vietnam
was yet to have a Competition Law. In the meanwhile,
the current commercial law and the State Ordinance on
Economic Contracts did not cover these areas.

(VietnamNet 04.07.04 & 18.05.04)
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as any expert opinions it or the parties solicit. In proven
cases of breach of the law, the competition authority can
impose fines of up to 10 percent of turnover; issue
warnings; revoke legal permits or certificates; confiscate
physical proof or means used to carry out the breach;
require restructuring of firms or contracts; or take any other
coercive measures to remedy the inflicted harm.

Prior to the passage of the Law, a Competition
Administration Department has already been created within
the Ministry of Trade. This Department, therefore, is
expected to be built into the Competition Administration
Agency for Vietnam, and will initially take charge of
drafting all the implementation guidelines for the Law,
before starting on its enforcement mandate.

Sectoral Regulation

Telecommunications Sector

Until 1997, the Vietnam Post and Telecommunication
Corporation (VNPT) was both a regulator and service
provider in the telecom sector. Following the contemporary
institutional model adopted in the world, the General
Department of Post and Telecom (GDPT), now the
Ministry of Post and Telematics (MPT), was established
on the basis of splitting off the policy and regulatory
functions from the operational functions of VNPT.

The MPT now plays the role of regulator, whilst VNPT is
the incumbent operator providing both telecom networks
and services in Vietnam. However, MPT is still involved
in the management of VNPT, through its roles as
representative of State capital in VNPT, especially through
senior personnel appointment.

A most recent landmark in the development of a regulatory
framework for the telecom sector in Vietnam was the
adoption of an Ordinance in May 2002 on the network
and telecom services, Ordinance No 43/2002 on Posts and
Telecommunications. The Ordinance aims at encouraging
enterprises from all economic sectors to operate telecom
services in a fair, transparent, and competitive environment,
in order to facilitate the application and promotion of
telecom technology, and to enhance the standard of living.

Though the State monopoly over the telecom network
infrastructures is thereby abolished, the network
infrastructure provider status can only be granted to SoEs
or enterprises in which the State holds controlling shares,
whereas enterprises from all economic sectors can be
licensed as telecom service providers. Licensed service
providers can establish telecom equipment systems within
the scope of their establishments and public service points,
and can provide Internet access services and re-sale
telecom services, as prescribed in their licences.

An open interconnection regime is set up by the Ordinance.
All telecom network operators are entitled to interconnect

with all other telecom networks on ‘fair and reasonable’
terms. Particular obligations are placed on parties who are
in a dominant market position in respect of provision of
interconnection and who control ‘essential facilities’
(though this key term is left undefined). These obligations
provide for good faith negotiations and prohibit refusal to
interconnect.

The Ordinance also prescribes a threshold for presumed
market dominance, which is 30 percent market share in
respect of one type of service in a licensed geographical
area. Market dominance is determined by the telecom
regulator and will attract specific restrictions, for instance,
arequirement for separate accounting and ‘supervision and
surveillance’ of market share, tariffs, etc.

Electricity Sector

Under the old centrally planned economic system,
Vietnam’s power sector was run by three regional State-
owned Power Companies (PC1, PC2, and PC3), which
are in fact extensions of the former Ministry of Energy,
responding mainly to the administrative needs rather than
business requirements.

In an attempt to reduce the direct intervention of the
Ministry in the daily operations of power companies; build
up a corporate culture within the sector to replace the old
bureaucratic atmosphere; and develop large and
internationally competitiveness business unit, the
Electricity Corporation of Vietnam (EVN) has been
established in 1995, through the merger of all three regional
monopoly power companies.

EVN hitherto has been operating in the form of a
‘conglomerate’ or national electricity monopoly, whereas
the re-organised power sector is regulated by the newly
established Ministry of Industry (Mol). The Mol is
responsible for approving all pricing policies and capital
investment decisions, as well as selecting the board of
directors of EVN and its CEO. An Electricity Law was
passed in 2004, setting the new regulatory framework for
the whole sector.

Vietnam’s Electricity Law 2004 governs all entities
involved in electricity-related activities, which include
planning and investment in electricity development,
generation, transmission, distribution, wholesale and retail
electricity sales; and stipulates the monitoring and
regulation of the Vietnam’s electricity market. It aims to
stimulate growth and diversify forms of investment in the
electricity sector; encourage economical use of electricity;
preserve the country’s electricity infrastructure; and
develop a competitive electricity market.

According to the Law, the State maintains its monopoly
over electricity transmission, regulation of the national
electricity system, and the construction and operation of
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large power plants, which are significant for socio-
economic or national defence and security reasons.

In all other segments of the industry, competitive markets
will be established and developed in stages, starting from
electricity generation to wholesale market and retail market.
The rights and obligations of the electricity entities, in
particular the choice of contractual partner and trading
method, will be in line with the stages of market
development.

Under the Law, the Mol is responsible for administering
electricity activities and use, and the People’s Committees
at different levels will manage electricity activities and use
within their jurisdiction. The Mol will issue licences for
electricity wholesalers and retailers and for entities
involved in electricity generation, transmission and
distribution activities connected to the national electricity
network. The provincial People’s Committees will issue
licences for organisations and entities operating electricity
activities on a smaller scale within the provinces, in
accordance with guidance from thce Mol.

The Law also provides for the establishment of a new
authority in the electricity sector, the Electricity Regulator.
Electricity generation and wholesale tariffs, fees for
electricity transmission and distribution, and auxiliary
services, will be proposed by the entities involved in the
relevant electricity activities and will be evaluated by the
Electricity Regulator and approved by the Minister of
Industry.

Consumer Protection Policy

A major piece of legislation on consumer protection to
date in Vietnam is the Ordinance on the Protection of
Consumers’ Interests of Vietnam adopted on April 27,
1999, taking effect from October 1999.

The Ordinance, though still deficient in many aspects and
rather inclined to defining general principles rather than
providing for any specific measures, has pointed out to
some extent the consumers’ problems in Vietnam.

It has also highlighted the responsibility of the whole
society in the protection of consumers, and provided for a
State agency to take charge of issues related to consumer
protection in the country.

It defines the general principles in consumer protection in
accordance with the 08 consumer rights framed by the

United Nations® (Art. 8 - Art. 13, Chapter 2 — Rights and

responsibilities of the consumers). It also specifically

prohibits some acts in contravention of such rights (Art.

7), such as:

(i) production and doing business of prohibited goods,
fake goods;

(i1) production, doing business and consumption of goods,
services which severely contaminate the environment,
cause harm to the life and health of the people; and
which is contrary to the customs and traditions of the
people;

(iii) provision of untruthful information and misleading
advertisement; and

(iv) all other acts which aim to cheat the consumers.

Accordingly, any organisation or individual undertaking
production and/or business activities (having business
registration) shall have to register, declare the standards
and quality applicable for their goods, services. They also
have to ensure exact and true information, advertisement
on their goods, services; make public the price of goods,
services; declare the conditions, duration, and location of
warranty and provide clear instructions relating to the use
of goods, service to the consumer (Art. 15).

They shall be responsible for resolving the complaint
launched by the consumer on their goods and services,
which do not comply with the declared standard, quality,
quantity, price or with the contract signed; and shall be
responsible for carrying out warranty of their goods,
services for the customer (Art. 16). In addition, they shall
be responsible for gathering, studying, considering
feedback of the consumer; and shall be responsible for
refunding, compensating against the harm caused to for
the consumer in accordance with the Law (Art. 17).

Consumers can lodge complaints on abuses in
contravention of the Ordinance to the State agency
responsible for protection of consumer interests, who will
consider and resolve the disputes, first through mediation/
conciliation, and if unsuccessful, through administrative
measures. Consumers also have the right to bring such
disputes to the Court of law, for resolution (Art. 23).
Violations of the law, if proven, can result in fines and
imprisonment, and compensation to the consumer.

The Ministry of Science, Technology and Environment
(MoSTE) is in charge of consumer protection, with the
assistance of the General Department of Standards,
Weights & Measures and Quality, and its provincial offices.

2 The UN Guidelines for Consumer Protection, adopted by the General Assembly in 1985, are an internationally agreed statement of laws
necessary for consumer protection, of good practice in their implementation, and of other action needed to promote consumer rights - for
example, through education and the provision of consumer information. Fully implemented, they provide a basic framework of protection,
advice and support to enable consumers to operate confidently and effectively in a market economy. According to the Guidelines, the
consumers have: (i) the right to safety; (ii) the right to be informed; (iii) the right to choose; (iv) the right to be heard; (v) the right to
satisfaction of basic needs; (vi) the right to redress; (vii) the right to education; and (viii) the right to a healthy environment.
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Box 35.2: Consumers at the Mercy of Pharma Monopolistic Suppliers

Rising drug prices left consumers reeling in Vietnam
where 63 percent of the population lives on less than
USS$2 a day and where per capita expenditure on
health is US$130 a year, according to figures in the
UNDP’s Human Development Report (HDR) 2003.

When Vietnam’s Ministry of Health carried out a
survey of pharmacies, they found that the prices of
almost 800 drugs had been marked up, some by more
than double. More than 60 percent of the drugs that
bore the higher price tags, the survey also found, are
imported. According to the Ministry, this was because
the Government could not control the exact price of
imported drugs, and foreign pharmaceutical
companies in Vietnam, therefore, have pushed prices
to their highest levels.

Pharmaceutical companies and distributors, however,
attributed the need to increase prices to fluctuations in
the exchange rate between the Vietnamese dong
(VND) and the euro. A 10 percent hike in import
tariffs and the rise in the price of oil were also blamed
for the price rise.

The Vietnamese health inspectors pointed to the
monopolistic nature of the system for importing,
distributing and pricing of drugs in the country. Their
data showed that, whilst there were about 4,500

branded foreign drugs available in pharmacies, about
1,000 were handled by sole distributors.

With a local company being the sole representative of
an international pharmaceutical company, it could
lobby the Health Ministry for the right to import its
principal products and negotiate quantities. Monitoring
transaction prices between exporters and Vietnamese
importers was not under the Ministry’s purview, and
consequently the local company can tweak margins
toward increasing profits.

Analysts held out the abolition of the sole representative
system as the best method to keep drug prices low and
affordable. They also recommended ‘parallel imports’
— which allows several firms to import the same drug
from different sources — as a mechanism to limit and
prevent price hikes and speculation.

However, whether such policies would reach the
market quickly enough to provide relief to Vietnamese
consumers was not clear. In the meanwhile, experts
called for the State to manage the issue of drug pricing
more cohesively. At the moment, whilst the Ministry of
Health regulates import licences and quotas, the
Ministry of Finance had in place a policy that allows
city wards to set their own price bands, which add to
the pricing confusion.

atimes/Southeast Asia/EG16A4e03.html)

Source: Tran Dinh Thanh Lam - Vietnamese feel the pinch of rising drug prices, Asia Times Online 16 July 2003 at http://www.atimes.com/

In addition to the Ordinance on the Protection of
Consumers’ Interests, other prevailing legislations, which
are also pertaining to the issue of consumer protection in
Vietnam, include the Ordinance on Food Hygiene and
Safety; the Ordinance on Goods Quality; the Ordinance
on Measurement; the Ordinance on Prices; and the
Commercial Law 1997.

Concluding Observations and Future Scenario

The recent passage of the Law on Competition, though
being a major step, is just a milestone on the long and
winding road that Vietnam has to travel to establish and
develop effective market institutions serving economic
development.

With the market realities being rather complex in this
transition phase, and emerging issues outpacing the
development of the regulatory framework, a standalone
competition law will not go anywhere. The adoption of
new regulatory laws, as well as constant revisions, is
required.

Even in the competition law itself, there is much scope for
further amendment and improvement. Moreover,
implementation guidelines are to be drafted; the
competition authority is to be staffed with qualified
manpower; relations and collaboration mechanisms with
other line ministries need to be defined; State regulators
are to be set up, etc, to ensure effective implementation.

Alice Pham is a researcher on Competition Policy and Law, consumer protection and regulatory issues at the CUTS Centre

for Competition, Investment & Economic Regulation (C-CIER). She is currently the coordinator of a two-year project
entitled “Advocacy and Capacity Building on Competition Policy and Law in Asia”, popularly known as the 7Up2 Project,
which is a multi-stakeholder initiative aimed at accelerating the process towards a functional competition policy and law for
select countries in Asia (Vietnam, Cambodia, Lao PDR, Bangladesh, Nepal and India) and advancing an enabling environ-

ment for the law and policy to be better enforced.
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